
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
CASE NO.:PFA/WE/882/2000 
 

In the complaint between: 
 
CALA Dairies CC                               Complainant 
 
and            
 
Orion Money Purchase Provident Fund    First respondent 
 
Old Mutual Life Assurance Company Limited           Second respondent 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT OF 1956  
 
 

1. On 22 May 2001, I handed down the following interim ruling: 

 

The first respondent’s decision to distribute the death benefit of the  

late Mr A W Makaula to Cynthia Makaula and her family is hereby 

set aside. 

 

The parties are invited to adduce evidence and to provide 

additional submissions as to an equitable distribution of the death 

benefit of the late A W Makaula. 

 

The matter is postponed until 15 June 2001 whereupon I shall 

make my final order. 

 

2. The purpose of the interim ruling was to provide the parties with an 

opportunity to respond to my findings therein and to address me on the 

question of how the death benefit could be equitably distributed amongst the 

deceased’s dependents based on their relative degrees of dependence. 
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3. The complainant has responded by making further submissions in a letter 

dated 14 June 2001 and providing additional evidence. The respondents 

have however not responded at all.  

 

4. The facts appear from the interim ruling aforesaid.   

 

5. The complainant has provided me with the marriage certificate of Veronica 

Makaula and the deceased which confirms that they were married on 23 

August 1995. Thus by virtue of (b)((ii) of the definition of a dependant, 

Veronica Makaula was a dependent of the deceased. 

 

6. The complainant has also provided me with the birth certificates of the three 

children born of the union between Veronica Makaula and the deceased, 

namely, Sitembele Makaula, Sipokazi Makaula and Avela Makaula. Thus in 

terms of (b)(iii) of the definition of a dependant, Veronica Makaula’s three 

children were also dependants of the deceased. 

 

7. However the Board failed to trace Veronica Makaula and her three children 

and distributed the entire benefit to Cynthia Makaula and her two children. 

 

8. As discussed in my interim ruling, had the Board conducted a proper 

investigation into the whereabouts of the deceased’s dependants, the 

probabilities are that it would have traced Veronica Makaula and her family. 

The initial documentation received by the fund for example should have 

alerted it to the existence of other dependents apart from Cynthia Makaula’s 

family.  

 

9. However the Board simply relied on the information provided by the 

employer and failed to conduct its own investigation at all. It did not even 

delay the distribution to Cynthia Makaula’s family to ensure that all 
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dependents had been identified. The deceased died on 18 April 1999 and 

the Board distributed the benefit only three months later on 22 July 1999. 

 

10. In light of the above, I am satisfied that the failure of the Board to trace 

Veronica Makaula and her family when it could reasonably have done so 

constituted a breach of its duty in terms of section 37C((1)(a) to trace 

dependants.   

 

11. The question is what is the appropriate relief. In terms of section 37C(1)(a), 

the Board has a discretion to distribute the benefit to the dependants as it 

deemed equitable. Thus I could send the matter back to the Board to 

exercise its discretion afresh. 

 

12. By effectively delegating its duty in terms of section 37C to the employer, 

the Board has shown that it misconstrues the importance of the duty 

imposed on it by section 37C(1)(a). Thus I consider this an instance where it 

is appropriate for me to substitute the Board’s decision with my own as 

opposed to sending the matter back. 

 

13. The deceased is survived by Veronica Makaula and her three children who, 

as discussed, are all dependents. He is also survived by Cynthia Makaula 

who was married to the deceased by customary law and therefore in terms 

(b)(ii) of the definition, a dependant of the deceased. Her two children are 

also dependants in terms of (b)(iii). 

 

14. My task is accordingly to determine an equitable distribution of the death 

benefit to the respective families of Veronica Makaula and Cynthia Makaula. 

 

15. On receipt of the interim ruling, the complainant met with Veronica Makaula 

to obtain further information from her regarding the dependency of her 

family on the deceased. The following came to light: 
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16. Prior to their marriage, Veronica Makaula and the deceased had a long 

distance relationship. Veronica Makaula was resident in the Transkei while 

the deceased was living and working in Cape Town. However in 1990, when 

the relationship became more serious, Veronica Makaula moved to Cape 

Town to live with the deceased. She earned a small income by selling fruit 

and vegetables at the Khayelitsha market a few days a week and through 

the occasional casual domestic job. However, other than the few hundred 

rands a month she was able to earn on her own, she was completely 

dependent on the deceased who was earning a monthly salary at CALA 

Dairies (Pty) Ltd. According to Veronica Makaula, the deceased actually 

gave her his earnings at the end of month so that she could buy their 

household necessities. 

 

17. In and during 1992, Veronica Makaula fell pregnant with the parties’ first 

child, Sitembele Makaula who was born on 17 January 1993. On 12 

February 1994, Veronica gave birth to the parties’ second child, Sipokazi 

Makaula. After they were married on 23 August 1995, Veronica Makaula 

had their third child, Avela Makaula, who was born on 14 September 1996.  

 

18. Since her late husband’s death, Veronica Makaula has continued to work at 

the Khayelitsha market. This brings in an income of about R300 to R400 per 

week. She also continues to do casual domestic work when it is available. 

All her earnings must go to support her three children who are now all 

schoolgoing. School fees for Sitembele are R350 per year, for Sipokazi, 

R80 per month and for Avela, R60 per month. 

 

19. Veronica Makaula also has to pay for travelling expenses, food, rent, water 

electricity and clothing.   
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20. Furthermore, Veronica Makaula states that the proceeds of the Old Mutual 

Flexidowment policy in the sum of R145 851.23 which she received was 

used to pay for her late husband’s funeral and to complete the building of 

her mother-in-law’s house in the Transkei. Thus there was only a small 

amount left over for herself and her three children. 

 

21. The respondents have not provided me with any additional evidence 

regarding the extent of Cynthia Makaula’s family dependency on the 

deceased. However from the limited evidence available, I am able to infer 

the following: 

 

22. Cynthia Makaula’s children are 16 years and 14 years respectively whereas 

Veronica Makaula’s children are 8 years, 7 years and 5 years respectively.  

Thus Veronica Makaula’s family requires financial support for a longer 

period of time, that is, Cynthia Makaula’s children will probably be financially 

independent before Veronica Makaula’s children. 

 

23. In addition, Veronica Makaula’s living expenses are or will be greater with 

three children to support than the living expenses of Cynthia Makaula who 

has to support two children. 

 

24. Furthermore the fact that Veronica Makaula received the proceeds of the 

endowment policy cannot be given much consideration since her family only 

received a small portion thereof. 

 

25. In light of the above, I consider it equitable to distribute the death benefit in 

the amount of R160 011.10 of the late A W Makaula in the following 

proportions: 

 

Cynthia Makaula   15% 

Nandipha Makaula   10% 
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Linda Makaula    10% 

 

Veronica Makaula   20%    

Sitembele Makaula   15% 

Sipokazi Makaula   15% 

Avela Makaula    15% 

 

26. The order of this tribunal is accordingly as follows: 

 

The first respondent is directed to pay Veronica Makaula’s family the 

following amounts together with interest thereon at the rate prescribed by 

section 2 of the Prescribed Rate of Interest Act from 22 July 1999 to date 

of payment: 

 

Veronica Makaula   R32 002.22 

Sitembele Makaula   R24 001.65 

Sipokazi Makaula   R24 001.65 

Avela Makaula   R24 001.65 

 

 

 

DATED at CAPE TOWN this 2nd day of JULY 2001. 

 

 

 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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